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HEARING: August 30, 2022 

 

TOWN OF BRISTOL ZONING BOARD OF APPEAL 

 

 

FRIENDS OF HISTORIC BRISTOL, INC., et al., : 

 Appellants    : 

       : 

 v.      :   

       : 

TOWN OF BRISTOL PLANNING BOARD : 

 Appellee    : 

 

 

 

TOWN OF BRISTOL PLANNING BOARD’S RESPONSE TO APPELLANTS’ PRE-

HEARING MEMORANDUM 

 

Introduction 

 

 Friends of Historic Bristol, Inc., William Curtis, Leonard Place, LLC, and Leif Jensen 

(collectively the “Appellants”) have filed an appeal from the decision of the Bristol Planning Board 

(the “Board”) granting conditional Master Plan approval to Brady Sullivan Properties, LLC (BSP).  

The Board granted BSP such conditional approval to construct a 127-unit mixed residential and 

commercial development on property located at or near 125 Thames Street (hereinafter the 

“Property”).  The Board’s approval was conditioned upon BPS receiving a zoning amendment 

from the Bristol Town Council (the “Council”).  In compliance with this conditional approval, 

BPS subsequently obtained a zoning ordinance amendment from the Council, which allows for the 

project proposed by BPS on the Property.  Even so, on August 25, 2022, the Appellants submitted 

a pre-hearing memorandum arguing that the Zoning Board should ignore the zoning amendment 

enacted by the Council and, instead, should reverse the Planning Board’s decision based upon 

zoning ordinance provisions that have since been repealed.  The Planning Board respectfully 
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disagrees and submits the instant memorandum in response to the Appellant’s pre-hearing 

memorandum. 

Standard of Review 

 Pursuant to RIGL 45-23-70(a), the Zoning Board, sitting as the Board of Appeals, “shall 

not substitute its own judgment for that of the planning board.”  Instead, the Zoning Board “must 

consider the issue upon the findings and record of the planning board. . . . The board of appeal 

shall not reverse a decision of the planning board or administrative officer except on a finding of 

prejudicial procedural error, clear error, or lack of support by the weight of the evidence in the 

record.”  Id. 

Argument 

 The primary thrust of the Appellants’ argument is that the Board’s decision “increase[d] 

the density of the project beyond what is allowed” by an ordinance, which ordinance  has since 

been repealed and replaced.  See Appellant’s Memorandum at p. 1.  The Appellant’s acknowledge 

in their memorandum that the Council “modified the Bristol Zoning Ordinance to eliminate the 

density limitation.”  Id. at p. 4.  Even so, the Appellant’s ask the Zoning Board to overturn the 

Planning Board based upon a zoning requirement that the Council has eliminated.  Appellants are 

wrong for several reasons: 

1. The Planning Board followed proper procedure by first considering Master Plan 

approval conditioned upon a future zone change and, in fact, state law required the 

Board to follow that procedure. 

2. The Zoning Board lacks jurisdiction to declare the zoning amendment enacted by 

the Council void and the Council followed proper procedure in enacting the zoning 

amendment in any event. 
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3. Under Rhode Island case law, when there is a change in law while an appeal is 

pending, the newly enacted law must be applied and, therefore, Appellants’ 

arguments that the density of the project and required affordable housing were not 

calculated consistent with the repealed and amended ordinance are irrelevant and 

moot. 

4. The Appellant’s had the opportunity to be heard on every iteration of BPS’s 

proposed Master Plan application (and the Town Council amendment) and there 

was no procedural error, let alone prejudicial procedural error. 

 Each argument is set forth in further detail below. 

I. The Planning Board followed the proper procedure prescribed by state law when it 

granted Master Plan approval conditioned upon a subsequent zone change from the 

Council. 

 The crux of the Appellants’ argument is that the Planning Board should have denied BPS’s 

application for Master Plan approval because the proposed Master Plan was inconsistent with the 

zoning ordinance in effect on the date the application was certified complete.  But this argument 

miscomprehends the nature of BPS’s application and the process set out in state law for 

considering applications like the one submitted by BPS.  BPS acknowledge from the start that its 

Master Plan application was not consistent with the zoning ordinance in existence at the time it 

submitted its application.  Instead, BPS noted that it would be seeking a change to the zoning 

ordinance to allow for its proposed project.  Because BPS’s proposal required both Planning Board 

approval and a zoning ordinance amendment from the Council, the process for considering the 

application is set forth in RIGL 45-23-61(b).  That statute provides as follows: 

“Where an applicant requires both planning board approval and 

council approval for a zoning ordinance or zoning map change, the 

applicant shall first obtain an advisory recommendation on the 

zoning change from the planning board, as well as conditional 
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planning board approval for the first approval stage for the proposed 

project, which may be simultaneous, then obtain a conditional 

zoning change from the council, and then return to the planning 

board for subsequent required approval(s).” 

 Pursuant to this statute, the first step in the process for reviewing BPS’s application is to 

go before the Planning Board for Master Plan approval, conditioned on a subsequent zone change, 

along with a recommendation from the Planning Board to the Council on the zone change.  That 

is exactly the process that was followed in this case.  Accordingly, the Planning Board was not 

required to deny BPS’s application based on an inconsistency with the then-in-effect zoning 

ordinance.  Instead, the Board was required, as it did in this case, to consider the application upon 

the condition that BPS would ask the Council to amend any inconsistent zoning provisions. 

 The Appellants’ alternative argument, that the Planning Board should deny an application 

in such circumstances, would render the process laid out in RIGL 45-23-61(1)(b) absurd, and 

would make it impossible for developers to request a change in the zoning ordinance as part of a 

development proposal.  Under RIGL 45-23-61(b), a developer cannot request a zoning amendment 

for a development until the Planning Board grants conditional approval at the first approval stage.  

But, under the Appellants’ incorrect theory, the Planning Board could not grant such applications, 

because of inconsistencies with the very zoning provisions that the developer sought to change.  

The process set forth in RIGL 45-23-61(b) was intended to facilitate a developer’s zone change 

request, not prevent such a request.  The Appellants’ argument that the Planning Board should 

have denied BPS’s application based on inconsistency with the very zoning ordinance provisions 

that BPS sought to have amended is simply unworkable and wrong.  Instead, the Planning Board 

followed the correct procedure when it granted conditional Master Plan approval with the 

condition that BPS seek and obtain from the Council an amendment to those inconsistent zoning 

provisions. 
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II. The Zoning Board has no jurisdiction to declare that the zoning amendment enacted by 

the Council is void and the Council properly enacted the zoning amendment in any event. 

 The Appellants also asks the Zoning Board to ignore the zoning ordinance amendment 

enacted by the Council for the purpose of allowing BPS’s project by claiming that the Council 

followed improper procedure and, therefore, the ordinance amendment is void.  Specifically, the 

Appellants argue that the Council violated an automatic stay that should have taken effect when 

Appellant’s appealed and that BPS should have applied to the Council for a zoning amendment as 

the first step in the process. 

 Both of Appellants’ contentions of procedural error are incorrect.  But before reaching the 

merits of those arguments, it is important to note that the Zoning Board does not have any 

jurisdiction to declare that an ordinance enacted by the Council is void or to find legal error in the 

Council’s process for enacting a zoning amendment.  The Rhode Island Supreme Court has long 

recognized: 

“Zoning boards are statutory bodies. Their powers are legislatively 

delineated. They are empowered to hear appeals from the 

determinations of administrative officers made in the enforcement 

of the zoning laws and in addition they may authorize deviations 

from the comprehensive plan by granting exceptions to or variations 

in the application of the terms of local zoning ordinances. . . . [T]he 

enabling legislation does not permit nor the ordinance authorize any 

additional jurisdiction.”  RICO Corp. v. Town of Exeter, 787 A.2d 

1136, 1144 (R.I. 2001) 

 There is no provision in the Zoning Enabling Act that allows the Zoning Board to hear an 

appeal from the Council’s enactment of a zoning ordinance amendment on the grounds that the 

process of enactment was allegedly improper.  Instead, RIGL 45-24-71 exclusively vests the 

Superior Court with authority to hear appeals from a Council’s enactment of a zoning amendment.  

Therefore, this Board should not entertain any of the Appellants’ arguments that the zoning 
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ordinance enacted by the Council is void based on improper procedure and, instead, should simply 

apply the zoning ordinance as enacted. 

 Even if the Zoning Board had jurisdiction to reach the merits of the Appellants’ challenge 

to the ordinance amendment process (which it doesn’t), the Appellants’ arguments would fail on 

the merits. In this matter, the Bristol Planning Board granted Master Plan approval for a major 

land development on the subject parcel, but that approval was conditioned upon the applicant 

obtaining a zone change for the parcel from the Town Council.  Simultaneously, the Planning 

Board issued a positive recommendation to the Council on the zone change.  This was the correct 

procedure outlined in state law, RIGL 45-23-61(b).  

 Further, Plaintiffs argue that, because they appealed the master plan decision of the 

Planning Board, it should stay the Council’s consideration of the zoning amendment.  But state 

law, RIGL 45-23-68, provides, “An appeal stays all proceedings in furtherance of the action 

being appealed.”  (Emphasis added).  Here, the action being appealed is the Planning Board 

granting the first stage of approval in a three-stage approval process for a proposed land 

development project.  Section 45-23-68 stays any further proceedings of the Planning Board in 

granting any further land development project approvals.  This statute does not operate, and does 

not purport to operate, to stay any proceedings other than local planning board proceedings.  A 

developer that requires approval from a local planning board for a proposed development may also 

require approval from any number of entities to make the development viable.  But this provision 

doesn’t operate to stay action by any and all entities just because an appeal is taken with regard to 

the property.  Accordingly, the Appellants’ appeal does not prevent the Town Council from taking 

legislative action by amending its zoning ordinance.  
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 For example, in addition to local planning board approval, a property owner could require 

a curb cut onto a state road with RIDOT approval.  Or a property’s septic-system may need 

approval from RIDEM.  Or a property owner may wish to appeal her real property tax assessment 

to the local board of assessment review to make the project viable.  In all of these hypotheticals, if 

the real property was also subject to an appeal from a planning board to a zoning board, it would 

strain credulity to claim that § 45-23-68 prevented these entities from acting.  That is because § 

45-23-68 only stays proceedings that further “the action being appealed.” It doesn’t stay any and 

all public entities from taking any and all action with regard to the property.  And § 45-23-68 

doesn’t prevent the Bristol Town Council from considering whether to take legislative action to 

amend the zoning of a particular parcel.  Therefore, while the Zoning Board lacks jurisdiction to 

find legal error in the Council’s process for amending the zoning ordinance, and lacks jurisdiction 

to declare such an amendment void, the Council followed proper procedure in any event.  

Therefore, the Appellants’ argument is without merit. 

III. Under Rhode Island law, when there is a change of law during the pendency of an appeal, 

the changed law should be applied and, therefore, Appellants’ arguments based on the 

prior ordinance are irrelevant and moot. 

 Contrary to the Appellants’ argument that the Zoning Board should not apply the zoning 

ordinance amendment enacted while this appeal was pending, Rhode Island case law makes clear 

that when a legislative body “changes the law while a case is pending appeal, the law in effect at 

the time of the appeal controls the case.” O'Reilly v. Town of Glocester, 621 A.2d 697, 704–05 

(R.I.1993).  The reason for this is obvious.  If the appellate body considers the case based on a law 

that has been changed, repealed, or replaced, the conclusion it reaches will be purely hypothetical 

and moot.   A matter “is moot when ‘a decision . . . on the merits [would] not have a practical 

effect on the underlying controversy.’” Town Houses at Bonnet Shores Condo. Ass’n v. Langlois, 
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45 A.3d 577, 581 (R.I. 2012) (quoting Campbell v. Tiverton Zoning Bd., 15 A.3d 1015, 1021 (R.I. 

2011)).  Deciding how to interpret an ordinance that no longer exists clearly will not have any 

“practical effect,” so an appellate body, such as the Zoning Board in this matter, should decide the 

matter based on the law in effect when it renders a decision. 

 Based on the change in the zoning ordinance, Appellants’ argument that the density, 

density calculation, and affordable housing units are not consistent with the prior zoning ordinance 

are irrelevant and moot.  To counter this common-sense point, the Appellants cite the vesting 

provision of the zoning ordinance, Sec. 285-33(b), which provides certain vested rights to 

applications that are substantially complete.  However, the Zoning Enabling Act makes clear that 

vested rights “provide[] protection for the consideration of applications for development” from 

amendments that would otherwise prohibit the application, if the application is substantially 

complete at the time of the amendment. (Emphasis added).  Vested rights are not intended to 

prevent a developer from ever requesting a change in a zoning ordinance.  But that is the direct 

effect of the Appellants’ incorrect argument.  Such an outcome would not only be nonsensical, but 

would also directly contradict RIGL 45-23-61(b), which provides that a Planning Board may grant 

approval conditioned upon a subsequent change in the applicable zoning provisions. 

IV. Plaintiffs were given an opportunity to be heard on every iteration of BPS’s application. 

 Finally, Appellants argue that BPS “submitted a revised application meeting the Board’s 

density conditions,” but after this revised application was submitted Appellants claim “a new 

public hearing should have been held so that the public could comment on the materially-altered 

Master Plan application.”  See Appellant’s Memorandum at pp. 8-9.   However, while BPS did 

submit a revised application, the public hearing was reopened after the revised application was 

submitted.  On March 16, 2022, the Planning Board requested an application with revised density 
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from BPS.  BPS submitted the revised application, which was heard by the Planning Board on 

April 14, 2022.  The public hearing was reopened on April 14, 2022, so the public could comment 

on the revised application.  That same night, the Planning Board voted to direct its counsel to draft 

a decision of approval.  There were no further changes to the application following the April 14, 

2022, public hearing. 

 Appellants try to bolster their argument by pointing to an irrelevant statement about the tax 

assessor record for the Property in the procedural history section of the written decision of the 

Planning Board.  In an introductory section of the decision, it states, “According to the Town of 

Bristol Tax Assessor’s records, the subject mill building contains 297,717 square feet of gross 

floor area.”  But this statement was not in the part of the decision that provided the description of 

the project application, and the statement was not made in the Board’s findings of fact or 

conclusions of law.  It was merely background information provided to the reader that did not 

affect the application at all.  Appellants try to argue that this statement was part of the density 

calculation for approving the project.  But that is wrong.  The project is allowed at its proposed 

density because the Town Council removed the density limitation from the zoning ordinance all 

together – not because of a statement in the Tax Assessor records.  Accordingly, Appellants’ 

argument that the public hearing should be reopened to debate this inconsequential statement in 

the decision is a misleading distraction. 

Conclusion 

 For the reasons stated above, the Bristol Planning Board respectfully requests that this 

Honorable Board deny Appellants’ appeal and uphold the decision of the Planning Board granting 

BPS conditional Master Plan approval. 
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Town of Bristol 

      By its attorneys, 

      /s/ Andy Teitz   

      Andy M. Teitz #3503 

      Peter F. Skwirz #8809 

      Ursillo, Teitz, & Ritch, LTD 

      2 Williams Street 

      Providence, Rhode Island 02903 

      Tel: (401) 331-2222 

      Fax: (401) 751-5257 

andyteitz@utrlaw.com 

   peteskwirz@utrlaw.com  

 

 

 

 

 

 

 

 

CERTIFICATION 

 

 I hereby certify that a copy of this memorandum was served on August 26, 2022, by email 

to Steven MacGillivray, Esq., at smacgillivray@pierceatwood.com and David Fitzpatrick, Esq., at 

dfitzpatrick@PierceAtwood.com and John McCoy, Esq., at jmccoy@benjestlaw.com, Matthew 

Oliverio, Esq. at mto@om-rilaw.com, and Edward Tanner at etanner@bristolri.gov. 

 

      /s/ Peter Skwirz___________________ 
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